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JULIAN D.M. LEW*

The Recognition and Enforcement of
Arbitration Awards in England
In February, 1975, the United Kingdom parliament enacting the Arbitration Act acceded to the United Nations Convention on the Recognition and
Enforcement of Foreign Arbitral Awards concluded in New York in June 1958.
Instead of clarifying the law and procedure for the recognition and enforcement
of foreign arbitration awards, the new enactment provided an extra method for
enforcing such awards. Thus an already difficult area of the law has been
further complicated. It is the purpose of this article to describe the different
methods available in the United Kingdom for the enforcement of arbitration
awards, when the different methods should be resorted to, the procedures to be
followed and the difficulties which arise with respect to each method. For the
sake of perspective, this study will consider both domestic and foreign awards.
I. Domestic Arbitration Awards
In English law an arbitration award will be considered domestic whether it is
made in England or abroad but under an arbitration agreement governed by
English law. From this definition it follows that an award made in England
between arbitrants neither of whom are United Kingdom citizens' nor resident
in England is nevertheless domestic. Again, an award made outside England
between arbitrants one of whom is normally resident in England is also considered domestic provided the arbitration agreement is governed by English
law. 2

*LL.B. (Hons) Lond; A.I.Arb.; of the Middle Temple, Barrister-at-Law. Research Fellow in
Comparative Private International and International Trade Law at the City of London Polytechnic;
Membre Scientific du Centre Charles De Viseher pour le Droit International, Universite Catholique
de Louvain.
'It should be noted that citizens of the United Kingdom do not necessarily live within the
jurisdiction of the English law. Despite certain similarities, the arbitration laws of England and
Wales, Scotland and Northern Ireland differ.
'This invariably will encompass arbitration agreements contained in a contract the proper law of
which is English law: Hamlyn v. Talisker Distillers (1894) A.C. 202. However, such will not always
be the case: James Miller and Partners Limited v. Whitworth Street Estates Ltd. (1970) A.C. 583.
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Domestic arbitration awards can be enforced in two ways: by an action on the
award or by summary enforcement under S. 26 of the Arbitration Act 1950.1
1. AN ACTION ON THE AWARD:
This is a remedy based on the contractual nature'of arbitration. It is argued
that as the parties both agree to submit their dispute to arbitration they both
impliedly agree that they will recognise and voluntarily give effect to the
arbitration award. Failure by one party to do so would be a breach of the arbitration contract. As Holt C.J. said in a case in 1705: "As the law stands now, the
(defendant) party might have an action upon the case for the breach of his
promise in non-performance of the award. For the submission is an actual
mutual promise to perform the award of the arbitrators; and in such
actions . . .the submission had always been held sufficient evidence to maintain the action." 4 Thus the remedy against a recalcitrant party is an action for
6
breach of contract, claiming damages'-or an order for specific performance
of the arbitrators award or an injunction restraining the performance of an act
in accordance with the award.
When bringing his action, the claimant must prove that a valid contract containing an arbitration submission was made, that the dispute was one within the
terms of the submission, that the arbitrators were appointed in accordance with
the submission, that the award was made and that it has not been performed.
The burden of proof is squarely on the claimant and failure to prove satisfactorily any of the foregoing will be fatal to his action. In proving his case the
claimant can call the arbitrator as a witness to give evidence as to the terms of
the arbitration submission, 7 the facts in the case 8 and the content of his award.
Under examination, whilst the arbitrator may not be questioned as to what
weight he gave to what evidence or how he exercised his discretionary power to
award compensation,' he may under cross-examination be asked whether, when

'The Arbitration Act 1950 is the major English enactment relating to arbitration. It has been
supplemented for the purpose of enforcement by the 1966 Arbitration (Investment Disputes) Act
and the 1975 Arbitration Act.
'Purslow v. Bailey (1705) 2 Ld. Raym. 1039, at p. 1040.
'Damages would be calculated as the loss of the claimant, the amount he was to obtain under
the award), plus interest, and any further loss directly resulting from the respondent's failure to
voluntarily give effect to the award.
'As is true of any other breach of contract, the court can order the award to be carried out.
However, in the light of section 26 of the Arbitration Act 1950 which provided a system of summary
enforcement, an order for specific performance is unlikely. As with specific performance normally,
an order is more likely to be made where the award required the losing party to do a specific act, but
will not be made where the claimant has been guilty of unconscionable delay before bringing his
action: laches Eades v. Williams (1854) 24 L.J. ch. 531.
'Ravee v. Farmer (1791) 4 T.R. 146; Martin v. Thornton (1803) 4 Esp. 180.
'Leiserack v. Schalit (1934) 2 K.B. 353.
'Duke of Buccleuch v. Metropolitan Board of Works (1872) L.R. 5 H.L. 418.
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calculating the quantum of his award, he took into consideration some material
facts. 1o
Four defences are available to an action on the award. Firstly, the respondent
can show that the arbitrator exceeded his authority or purported to make an
award on a dispute beyond his competence. " Secondly, where the arbitrators'
authority has been revoked, i.e., either both parties at some stage withdrew the
arbitrators' authority or where the parties could unilaterally12 revoke their
agreement at any time before the award was made and did so. ' 3 Thirdly, where
the action is barred by effluxion of time. This, as with all contracts, is six years
as of the date on which the cause of action accrued. 14 Fourthly, where the award
is made on an agreement which ceases to be binding, i.e., the contract on which
it is based no longer binds the parties.'"
Impeaching the award. As in other areas of life, here, too, "the best means of
defence is attack!" Thus a party aggrieved at the award and unwilling to carry it
out would be better advised to bring an action for the award to be set aside
rather than wait and try to defend an action on the award. Such party can by
motion petition the High Court by way of the "case stated" procedure for the
award to be set aside on the grounds that the award or some part of it
contravenes English law or some fundamental principle of arbitration practice.
The grounds on which an award can be set aside include the four described
above as defences to an action on the award. An action for the award to be set
aside is particularly appropriate where the arbitrator had "misconducted"
himself' 6 in the proceedings, or there has been some "irregularity in bringing an
award into existence." '"This would include a case where the arbitrators had not
treated the parties fairly, 8 or had deprived one party of an opportunity to argue
his case.' An error in law is not in itself a sufficient ground for setting an
award aside.2 0 However, the power to set aside an award is discretionary and the
courts will only set such an award aside if they cannot find a way to repair the
award, e.g., by remitting the award to the arbitrator again 2' or by directing
the arbitrator to state a case to the High Court.22
'0Recher & Co. v. North British and Mercantile Insurance Co. (1915) K.B. 277.
"This is a good defence whatever method of enforcement is relied on; See discussion, infra.
"Marsh v. Bulteel (1822) 5 B. & Aid. 507.
"A parole agreement to submit to arbitration is of this kind.
'S. 2()(c) Limitation Act 1939.
"Bellshill and Mossend Co-operative Society Ltd. v. Dalziel Co-operative Society Ltd. (1960)
A.C. 832.
'IS. 23 (2) Arbitration Act 1950.
"Oppenheim v. Mohomed Haneef (1922) A.C. 482, at p. 487.
"Thornburn v. Barnes (1867) L.R. 2 C.P. 384.
"Bache v. Billingham (1894) 1 Q.B. 107.
"Prodexport State Co. v. E.D. and F. Mann Ltd. (1973) 1 Q.B. 389. Cf Middlemiss and Gould
v. Hartlepool Corporation [1973] 1 All E.R. 172.
"5. 22(1) Arbitration Act 1950.
" . 21(0) Arbitration Act 1950.
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2. UNDER SECTION 26:
Section 26 of the Arbitration Act 1950 provides:
An award on an arbitration agreement may, by leave of the High Court or a judge
thereof, be enforced in the same manner as a judgment or order to the same effect,
and where leave is so given may be entered in terms of the award.
So, where an award has been made, the party wishing to enforce it applies to
the High Court by originating summons for the award to be enforced under the
section. It is only necessary that the applicant produce to the court the original
submission and award, verified by affidavits. Subject to the respondent not
challenging the award within the time period allowed (normally 28 days) the
judge may enforce the award at any time. Once the judge has granted leave to
enforce the award, the award is enforceable just as a judgment of the High
Court itself.
As is apparent, this procedure is very much easier and quicker than bringing
an action on the award. However, section 26 is only available where the arbitration agreement is in writing.2 3 Recent authority has asserted that this method
should be used except when "there is a real ground for doubting the validity of
the award." 24 The validity of an award will only be in doubt where the arbitrator
has exceeded his authority, where the performance of the award is illegal by
English law, or where in some way the award has been induced by fraud.
H. Foreign Awards
Every award which is not a domestic award is necessarily a foreign award.
Thus, an award made out of England, where one party is a non-UK citizen,
resident or body corporate and which is governed by some law other than
English law, is a foreign award.
There are six different ways of enforcing foreign awards in England. All are
used in different circumstances though more than one method might be available in the same circumstances. These methods can be conveniently considered
as one common law remedy and five remedies under statute.
A. Common Law
The earliest foreign award to be enforced in England at common law was in
192725 though the action has been possible for much longer. Such enforcement,

2S. 23 Arbitration Act 1950.

2
Middlemiss and Gould v. Hartlepool Corporation (1973) 1 All E.R. 172 at 175, per Lord
Denning M.R. See similarly per Diplock J. in Margulies Brothers Ltd. v. Dafnis Thomaides & Co.
(UK) Ltd. (1958) 1 All E.R. 777, at p. 782.
2
Norske Atlas Insurance Co. Ltd. v. London General Insurance Co. Ltd. (1927) 43 T.L.R. 541.
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as with a domestic award, is based on an action in which the person seeking
enforcement must show
1. the award was made in accordance with the arbitration agreement,
2. the award is valid in accordance with the lex arbitri, and
3. the award is final and binding in accordance with the lex arbitri.
1. THE AWARD WAS MADE IN ACCORDANCE WITH THE
ARBITRATION AGREEMENT
Whether the award arises out of an arbitration agreement made at the time of
contracting or out of a submission to arbitration when the dispute arises, there
will be some limitation on the powers of the arbitrators. That limitation will
define the confines of the arbitrators' competence. An award pursuant to such
agreement or submission will, of course, only be recognised and enforced within
the confines of such authority. The enforceability of an award depends on the
arbitrators' authority: any excess of that authority will be unenforceable.16
2. THE AWARD IS VALID BY THE LEX ARBITRI
Although the basis of any arbitration is extra-legal-the agreement of the
parties-for the ensuing award to be recognised and enforced in England, the
arbitration proceedings must have been conducted and the award be valid in
accordance with some legal system. It is the relevant provisions of that legal
system which determine the arbitrability of the subject-matter, the obligatory
procedural rules, the rules to govern when the parties cannot agree, the
applicable law, the formalities of the award, and so on. Unless the award is
valid and enforceable under the rules of this legal system, the award will be
neither recognised nor enforced in England.27
The lex arbitri will either be the law chosen by the parties to govern the
arbitration or the law of the place where arbitration is actually being held. It is
now recognised that the lex arbitri and the proper law of the arbitration
agreement can be different. 8
3. THE AWARD IS FINAL AND BINDING
BY THE LEX ARBITRI
Naturally, an award cannot be enforced until the arbitrators have completed
their deliberations and have made a definite and clear award. If there is an

26
This limitation on the arbitrators' authority exists with respect to every method of enforcement:
only the onus of proving an award being within, or in excess of, the arbitrators' authority varies.

"Bankers and Shippers Insurance Company of New York v. Liverpool Marine and General
Company Limited (1926) 24 Lloyds L.R. 85.
Insurance
2

James Miller and Partners Ltd. v. Whitworth Street Estates Ltd. (1970) A.C. 583.
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appeal against the award2 9 or the award is being challenged30 under the lex
arbitri the award is obviously not final. However, the absence of official
confirmation of the award, e.g., certification by the courts of the country in
which the proceedings were conducted, does not preclude finality. 3'
The defences available to this kind of action are the same as those generally
available against all the methods of enforcement. It will be a good defence to
show that the arbitration proceedings ignored the basic conditions of natural
justice, or that the award was obtained by fraud, 2 or that to enforce the award
would be contrary to English public policy. A mistake as to the law to apply or
the meaning of the applicable law is not, however, sufficient justification to
refuse the enforcement of an award. 33
An action of this kind is based on the arbitration contract, pleadings being
similar to those in any normal breach of contract action. However, this is hardly
the most efficient method of enforcing a foreign award. It should only be
resorted to when one of the easier statutory methods of enforcement are
unavailable. The remedy is not available where the foreign award can be
registered and enforced as a foreign judgment.3"
B. Under Statute
1. UNDER THE ABRITRATION ACT 1950
Part II of the 1950 Act gave effect in the United Kingdom to the Geneva
Protocol on Arbitration Clauses 1923 and the Geneva Convention on the
Enforcement of Foreign Arbitral Awards 1927. Until recently the 1950 Act was
the major enactment dealing with enforcement of foreign arbitration awards.
Before a foreign award can be enforced under the 1950 Act three
prerequisites must be proved. Firstly, the party wishing the award enforced
must show that the agreement leading up to the award was valid under the
Geneva Protocol.3" Secondly, the award must have been made between persons
"subject to the jurisdiction of different States," such states being reognised by
the Unitcd Kingdom as party to the 1927 Convention.3 6 And thirdly, the award
must actually have been made in a State recognised by the United Kingdom as

29

This presupposes the award is subject to appeal.
If the person wishing the award to be set aside does not challenge it within the time period
allowed the award will be enforced.
"Union Nationale des Cooleratives Agricoles de Cereales v. Robert Catterall and Co. Ltd. (1959)
2 Q.B. 44.
"Oppenheim & Co. v. Mohamed Haneef (1922) 1 A.C. 482, at 487.
"This is assumed by analogy from the rules regulating the enforcement of foreign judgments: see
e.g., Goddard v. Gray (1870) L.R. 6 Q.B. 139.
'Foreign Judgments (Reciprocal Entorcement) Act 1933, S. 6.
3 S. 35(l)(a) 1950 Act, following Article 1(a) Geneva Convention.
'S. 35(1)(b) 1950 Act, following Article 1 Geneva Convention.
3
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party to the 1927 Convention. 37 The meaning of the words "subject to the
jurisdiction of different States" has long caused some confusion. However,
recently the Engliah High Court rejected "nationality as a test for the
application of Article 1 of the Protocol," and held "its terms (to) apply if (a) the
parties to the contract have places of residence and carry on business therefrom
in two different contracting states, and, in addition, (b) the contract containing
38
the submission results from business so conducted.
The fact that the states to which the parties are subject and in which the
award is made are party to the Geneva instruments is not per se sufficient; those
states must be recognised by Her Majesty's Government as party thereto. That
is done on the basis of reciprocity by means of "Orders in Council." 39 It was for
this reason that in Dalmia Cement Limited v. the National Bank of Pakistan4 °
the English High Court refused to enforce an award made in Switzerland
between Indian and Pakistani parties on the formal ground that there was no
English Order in Council recognising Pakistan as a party to the 1927 Geneva
Convention.4"
Once the prerequisites of section 35 are satisfied, a foreign award will be
recognised for the purposes of a defence, or set off, and the like, 2 and can be
enforced in a way similar to the procedure under section 26 for domestic
awards. 3 Initially the person requesting enforcement of the award had to
produce to the court the original of the award or a copy of it duly authenticated
in accordance with the law of the country in which it was made. '4 Henceforth, it
is necessary to satisfy the enforcing court that the basic prerequisites of the
arbitration award have been satisfied. What is particularly important to note is
that the burden of proof is squarely on the person requesting the enforcement of
the award. Such person must prove the following:
a. "The award has become final":4 5 This is determined in accordance with
the law of the place where the arbitration took place,"4 assuming that the law of
that place would govern the arbitration. The meaning of final is clarified to

I'S. 35(1)(c) 1950 Act.
3
Brazendale & Co. Ltd. v. Saint Freres S.A. (1970) 2 Lloyds Rep. 34, at p. 42, per Mocatta J.
"'An Order in Council is a form of delegated legislation by which the executive are empowered to
legislate within specific limits defined by Parliament.
10(1974) 3 All E.R. 189.
"This decision was made notwithstanding that Pakistan considered herself party to the Geneva
Instruments on the basis of the accession made by the United Kingdom in 1938 on behalf of her
colonies when Pakistan was still a British colony, part of "British India."
'IS. 36(2) 1950 Act.
S. 36(1) 1950 Act.
"S. 38(1)(a) 1950 Act, following Article 4(1) Geneva Convention. Note the requirement to satisfy
the law of the country where the award was made ignores the possibility of another lex arbitri.
I5SS.
37(1)(d), 38(2) 1950 Act, following Articles l(d) and 4(2) Geneva Convention.
4
'Article 1(d) Geneva Convention 1927. See also, Union Nationale des Cooperatives Agricoles de
Cereales v. Catterall (1959) 2 Q.B. 44, especially at 54-55.
4
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some extent by section 39 of the 1950 Act, which provides that "an award shall
not be deemed final if any proceedings for the purpose of contesting the validity
of the award are pending in the country in which it was made." This places an
onus on the person against whom the award was made to challenge the award in
the courts and in accordance with the law of the place in which it was made. If
the award is not challenged, it would be difficult for the defendant to argue in
England that as it could still be set aside the award was not final.
b. The award must have been based on an arbitration agreement valid
"under the law by which it was governed":47 This refers to the law which governs
the arbitration agreement and not the law which governs the arbitration. 48
c. The award was "made in conformity with the law governing the arbitration
procedure":4" In contrast to the foregoing which dealt with formal and essential
validity, this obliges arbitrators to conform with the procedural law of the place
of arbitration.5 0
d. The award must have been made by the tribunal chosen by the parties or
by a tribunal constituted in accordance with the parties' instructions:"' This
is a recognition of the pre-eminence of the wishes of the parties to determine the
nature and composition of the tribunal to deal with their dispute.
e. The award is in respect of a subject-matterwhich could lawfully be referred
to arbitrationunder the laws ofEngland: 2 This provision has been criticised on
the grounds that it is irrelevant to the enforceability of the foreign award. If the
subject matter be such as to violate the public policy of the enforcing forum,
enforcement could be refused. However, in all other circumstances the law of
the place of enforcement is considered irrelevant. It was for this reason that this
provision is not contained in the 1958 New York Convention.
f. The award "must not be contrary to the public policy or the law of
England":S3 The principle of public policy is one of the most fundamental in
private international law and is accepted by the laws of every country. The laws
of England, as the laws of the enforcing country are, however, irrelevant in this
context. In that connection, the provision has likewise been dropped from the
New York Convention.
Once the foregoing requirements have been satisfied, the award becomes
enforceable as under section 26. The court will register the award and enforce it
just as if it were a court judgment. However, the defendant can prevent

47

S. 37(1)(a) 1950 Act, following l(a) Geneva Convention.
"Kianata Osakeyhito v. Britain & Overseas Trading Co. Ltd. (1954) 1 Lloyds Rep. 247.
"S. 37(1)(c) 1950 Act, following Article l(c) Geneva Convention.
"0Cf DICEY-MORRIs, THE CONFLICT OF LAWS, 9th ed., (London, 1973), at 1082-3. 'This
provision appears to be a clear acknowledgment of the jurisdictional nature of arbitration.
'IS. 37(1)(b) 1950 Act, following Article 1(c) Geneva Convention.
"S. 37()(e) 1950 Act, following Article I(c) Geneva Convention.
'IS. 37(1) 1950 Act, following Article l(e) Geneva Convention.
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enforcement of the award if he can show (1) that the award has been annulled in
the country in which it was made, 4 or (2) the person against whom the award
was made was not given any or adequate notice of the proceedings, was
prevented from being adequately represented and/or presenting his case,"5
(what in England are normally considered the basic elements of natural justice),
or (3) the award deals with matters beyond or outside the scope of the authority
given to the arbitrators. 6 These principles are of course fundamental to the
enforcement of all arbitration awards.
2. UNDER THE ARBITRATION ACT 1975
By the Arbitration Act 1975 the United Kingdom acceded to the United
Nations Convention on the Recognition and Enforcement of Foreign Arbitral
Awards adopted in New York in 1958. Although the United Kingdom
participated in the deliberations on the Convention, Her Majesty's Government
declined to sign the draft Convention. Instead it set up a Committee which in
1961 recommended that the United Kingdom become party to the
Convention. 7 Despite this recommendation, as well as the recommendations of
other eminent authorities, the United Kingdom has only recently taken the
necessary action.
The 1975 Act provides that any award made in a country recognised by the
United Kingdom as party to the New York Convention can be enforced
summarily under this act. 8 Unlike the provisions of the 1950 Act, it is
immaterial where the arbitrants are from: there is no need for them to be
"subject to the jurisdiction of States" party to the Convention. The award,
however, must be a "foreign" award-as defined by the Act itself. 9
An award can be enforced under the 1975 Act by a procedure similar to
section 26 of the 1950 Act. The person seeking enforcement need only produce
to the court a duly authenticated original award or a certified copy of it6o and
the original arbitration agreement or a duly certified copy of it.6, If either of the
foregoing documents are in a language other than English, then a certified
translation must be provided. 62 Once this has been proved to the satisfaction of
the court, the award can be enforced. Section 5 of the 1975 Act provides the
circumstances under which the court may decline to enforce the award.
However, whilst the circumstances do not differ greatly from the 1950 Act, the

"S. 37(2)(a) 1950 Act, following Article 2(a) Geneva Convention.
"S. 37(2)(b) 1950 Act, following Article 2(b) Geneva Convention.
"S. 37(2)(c) 1950 Act, following Article 2(c) Geneva Convention.
"Fifth Report of the Private International Law Committee, Cmnd. 1515, (1961).
"'SS. 3()(a), 7(1) 1975 Act, following Article I (1)(3) NY Convention.
"5S. 1(4) 1975 Act. See our definition given supra.
60S. 4(a) 1975 Act, following Article IV(1)(a) NY Convention.
"S. 4(b) 1975 Act, following Article IV(1)(b) NY Convention.
"IS. 4(c) 1975 Act, following Article IV(2) NY Convention.
InternationalLawyer, Vol. 10, No. 3

434

INTERNATIONAL LA WYER

burden of proof is clearly on the person wishing to prevent the enforcement of
the award. It is now for such person to prove one of the following situations,
which would entitle the court to refuse to enforce the award:
(1) A party to the arbitration agreement was under some incapacity.63
Presumably such incapacity would be determined in accordance with the
personal law of the parties. One can imagine here a situation where a party,
while quite capable of making an arbitration agreement, did not have the
capacity to make a contract of the type in dispute. 64 What would be the effect
of an award made by virtue of this type of arbitration agreement is a matter of
conjecture.
(2) "The arbitration agreement was not valid under the law to which the
parties subjected it or, failing any indication thereon, under the law of the
country where the award was made": 6 The importance of this provision is
that it recognises the right of the parties to determine the law governing their
arbitration agreement, i.e., it gives international law recognition to party
autonomy.
(3) The party against whom the awardwas made "was not given propernotice
of the appointment of the arbitratoror of the arbitrationproceedings or was
otherwise unable to present his case": 66 This gives effect to the basic
principles of natural justice which are fundamental to recognition and
enforcement. Even where not explicitly spelled out they will always be considered as basic public policy considerations.
(4)The award deals with matters not covered by or intended to be covered by
the arbitrationagreement:67 This principle arises directly out of the fact that
the arbitrators' authority has its origins entirely in the party's submission.
However, where the award only partially exceeds the arbitrators' authority, it
will be severed-providing such severance is possible-and those parts of the
award which are within the arbitrators' authority will be enforced. 68
(5) "The composition of the arbitralauthority or the arbitralprocedure was
not in accordance with the agreement of the parties or, failing such
agreement, with the law of the country where the arbitration took
place":69 This provision, in wider terms that those in the 1950 Act, again
recognises the fundamental importance in arbitration of the parties'
intentions.
' 3S. 5(2)(a) 1975 Act, following Article V(1)(a) NY Convention. Note the extent to which this
provision
is wider than S. 37(2)(b) of the 1950 Act.
6
'E.g., an individual in a socialist country purporting without authority to make a foreign trade
contract.
'IS. 5(2)(b) 1975 Act, following Article V(1)(a) NY Convention.
'IS.
5(2)(c) 1975 Act, following Article V(1)(b) NY Convention.
6
S. 5(2)(d) 1975 Act, following Article V(1)(c) NY Convention.
'IS.
5(4) 1975 Act, following Article V(l)(c) NY Convention.
"S. 5(2)(e) 1975 Act, following Article V(l)(d) NY Convention.
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(6) "The award has not yet become binding on the parties, or has been set
aside or suspended by a competent authority of the country in which, or
under the law of which, it was made":70 Here again one can clearly see the use
of wider terminology than in the 1950 Act.
(7) "The award is in respect of a matter which is not capable of settlement by
7
" Presumably, this refers to English law, as the lex fori, to deterarbitration":
mine question of capability of settlement by arbitration. However, it is
submitted-as was the comment made above about section 37(1)(e) of the
1950 Act-that the law of England is irrelevant when considering enforcement. After all, this would enable the defendant to come to England for the
sole purpose of avoiding the enforcement of the awardl It would seem far
more logical if arbitrability was to be determined by the lex arbitri.
(8) "It would be contrary to publicpolicy to enforce the award":72 It is noticeable that the provision in the 1950 Act providing that an award may be
refused enforcement if it is contrary to the "law of England ' 73 has not been
adopted by the 1975 Act.
As can be seen, the effect of the 1975 Act is only to make the enforcement of
foreign awards easier, even though the grounds for refusing enforcement are to
some extent drafted in wider terms than the 1950 Act. It is, however, important
to remember that where an award is unenforceable under this Act it may still be
enforceable under the 1950 Act.
3. COMMONWEALTH AWARDS:
The Administration of Justice Act 1920 provides for the direct enforcement in
the United Kingdom of judgments of the superior courts in the Commonwealth."4 This Act applies to arbitration awards which are or have become
enforceable as a judgment by the laws of the place where made. The Foreign
Judgments (Reciprocal Enforcement) Act 1933 was enacted to provide for the
direct enforcement of judgments of the courts of foreign and commonwealth
countries. Although the later Act was meant to supersede the earlier, it did not
deal with arbitration awards. However, the Administration of Justice Act 1956
extended the right of the English court to enforce commonwealth awards under
the 1933 Foreign Judgments (Reciprocal Enforcement) Act 75 in the same
circumstances as under the 1920 AJA. However, such arbitration awards are
only enforceable under these enactments if made in Commonwealth countries
with which the United Kingdom has reciprocal arrangements for the

7S. 5(2)(f) 1975 Act, following Article V(1)(e) NY Convention.

715. 5(3) 1975 Act, following Article V(2)(a) NY Convention.
'IS. 5(3) 1975 Act, following Article V(2)(b) NY Convention.
"See supra, S. 37(1) 1950 Act.
"S. 9, Administration of Justice Act 1920.
"S. 51(a) Administration of Justice Act 1956.
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recognition of arbitration awards. Such reciprocal arrangements must be given
effect to by Order in Council.
4. CARRIAGE OF GOODS BY ROAD:
The Carriage of Goods by Road Act 1965 gave effect in the United Kingdom
to the 1956 Geneva Convention on the International Carriage of Goods by
Road. This provided that any judgment 7 6 or arbitration award77 made in a
country party to the Convention in pursuance of a contract for the carriage of
goods by road can be enforced summarily as a foreign judgment under the
Foreign Judgments (Reciprocal Enforcements) Act 1933. However, to be
enforceable the award must not only have been enforceable in the country in
which it was made78 but must also have been made by virtue of a valid
arbitration agreement in the contract of carriage." Subject to these two
prerequisites the arbitration award is registerable as a judgment under the 1933
Act. However, such registration can be prevented if the party wishing to prevent
enforcement can show that the arbitrators have exceeded their authority, or that
the award is not final and binding, or that the arbitration proceedings ignored
the basic concepts of natural justice, or that to enforce the award would be to
violate fundamental principles of English public policy.
5. INVESTMENT DISPUTES:
The Washington Convention for the Settlement of Investment Disputes of
1965 created the International Centre for the Settlement of Investment Disputes
(ICSID) to hear and decide disputes arising out of the wrongful nationalisation
or expropriation by sovereign governments of foreign-owned property in their
country. The Centre, which acts much like an arbitration tribunal, has
developed procedures for determining the level of compensation which is
payable in respect of the property nationalised or expropriated. Although a
Centre award is not a conventional arbitration award-one party will always be
a sovereign State-the Abritration (International Investment Disputes) Act
1966 gave effect in England to this Convention. It provided that any ICSID
award can be registered in the English High Court8" and will thereafter have the
same force and effect as if it were a judgment of the High Court itself.8 The
enforcement of such an award can only be prevented if it is shown that the
tribunal was not properly constituted, that the tribunal exceeded its powers,
that one of the members of the tribunal was guilty of corruption, that there was

'IS. 4(1) Carriage of Goods by Road Act 1965.
77
S. 7(1) Carriage of Goods by Road Act 1965.
'ISS. 4(1), 7(1) Carriage of Goods by Road Act 1965.
79
Article 33, Schedule to the Carriage of Goods by Road Act 1965.
80S. 1(2) Arbitration (International Investment Disputes) Act 1966.
'IS. 2(1) Arbitration (International Investment Disputes) Act 1966.
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a breach of the principles of natural justice, or that the award fails to state the
reasons on which it is based.82
Conclusion
Traditionally England is one of the most popular and frequently chosen
countries for arbitration. Despite changing economic fortunes, arbitrants still
come to England-and particularly to London-from all parts of the world.
This is especially so with respect to maritime arbitration. London's popularity
as a place for arbitration came about not only because of the city's inherent
attractions, but more pertinently because England had a sophisticated and
developed system of arbitration law. For England to retain her place as a major
arbitration centre, English law must keep pace with the international
developments relating to the regulation of arbitration proceedings and the
enforcement of arbitration awards.
The United Nations Convention on the Recognition and Enforcement of
Foreign Arbitral Awards 1958 having now been ratified or acceded to by almost
50 Sovereign States, the United Kingdom accession through the 1975
Arbitration Act is to be welcomed, even though much overdue. Serious
consideration should now be given by the United Kingdom Government to
acceding to the European Convention on International Commercial Arbitration
of 1961.
The multiplicity of English legislative enactments under which arbitration
awards can be enforced is a source of confusion. A person wishing to enforce a
foreign award in England may have two or three possible methods available to
him, and yet may be uncertain which method is most in his favour. It clearly
would be desirable to codify all existing legislation in one consolidating Act, and
to adopt the highest common denominator as the rule for the enforcement of a
foreign award, i.e., a provision containing all the most liberal provisions of the
existing enactments. This would not only greatly simplify enforcement, but, by
virtue of its permissiveness, would encourage parties to give effect voluntarily to
an arbitration award.

2

Article 52(1), Convention for the Settlement of Investment Disputes 1965.
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